Health Care:  Guardianships, Conservatorships, and Alternatives


Allen, Shea & Associates

[image: image1.wmf]
Information Brief:

Health Care:  Guardianships, Conservatorships, and Alternatives

November 2010

John Shea, Ph.D.

Allen, Shea & Associates,

1780 3rd Street, Napa, CA  94559

Ph:  707-258-1326   •   Email:  allenshea@sbcglobal.net 

Guardianships for children and conservatorships for adults can be important in healthcare, if a court of law has granted substitute decision-making power to a guardian or conservator.  There are two main types of conservatorships in California:  General (used frequently for mentally frail elders) and Limited.  A limited conservatorship is available only for adults with developmental disabilities.  Probate law recognizes past abuses of power (e.g., forced sterilization was legal until 1979), which in the case of adults with developmental disabilities led to creation of a Limited Conservatorship of such a person.  

Types of Guardianship and Conservatorship

For children (under age 18)

· Legal guardianship is a court order that says someone who is not the child’s parent is responsible for taking care of the child.  They have lots of the same rights and responsibilities of parents.  They can decide where the child lives and goes to school, and they can make decisions about the child’s health care.

· The guardian can give permission for most medical and dental treatments, and for counseling or therapy.  But, if not an emergency, children over 14 can’t have surgery unless they agree or the guardian gets permission from the court.  Sometimes, one needs permission from the court to give the child certain medicines.

For adults (age 18 and older)

· A General Conservatorship can be set up after a Probate Court judge decides that a person (called the conservatee) can’t take care of themselves or their finances.  Then the judge chooses another person or organization (called the conservator) to be in charge of the conservatee’s care or finances, or both.

· A Limited Conservatorship can be set up only for a person with a developmental disability.  Based on need, up to seven (7) powers can be given by the court to the limited conservator.  They are the right to . . .

determine where and with whom the conservatee will live; 

access his or her confidential information (educational, medical, etc.); 

marry; 

enter into a contract; 

consent to medical treatment; 

have social or sexual contacts; and 

make decisions about his or her education or training.

The powers are described in Letters of Conservatorship issued by the Court and given to the limited conservator.  Typically one of the powers granted by the court is decision-making around non-emergency medical services.  Short of a special court order, the conservator may not provide substitute consent in the areas of experimental drug treatment, electroshock therapy, sterilization, abortion, commitment to or placement in a mental health treatment facility, or mercy killing, assisted suicide, or euthanasia.

· A Mental Health (Lanterman-Petris-Short) Conservatorship
 makes one adult responsible for a seriously mentally ill adult.  Typically, the conservatee is a danger to self or others, or is gravely disabled, meaning that he/she cannot take care of his/her basic needs.  The conservatee must have a mental illness listed in the Diagnostic and Statistical Manuel of Mental Disorders (DSM).  An LPS conservatorship is used only when the person needs mental health treatment but cannot or will not accept it voluntarily.

Capacity (or Incapacity) to Make Medical Treatment Decisions

According to California Probate Code, §810-813, a mental or physical diagnosis is not enough to establish “unsound mind” or lack of capacity to do a certain act.  There is a rebuttable presumption that an individual has the capacity to give informed medical consent.  A person has capacity to give or refuse informed consent if that person can do all of the following:

1. Respond knowingly and intelligently to queries about the medical treatment being considered.

2. Participate in that treatment decision by means of a rational thought process.

3. Understand all of the following items of minimum basic medical treatment information with respect to the treatment being considered:

a.
The nature and seriousness of the illness;

b.
The nature of the recommended medical treatment;

c.
The probable degree and duration of any benefits, risks and the consequences of lack of treatment; and

d.
The nature, risks, and benefits of any reasonable alternatives.

Conservator’s Responsibilities and Conservatee’s Rights

When the Court appoints an individual as conservator of the person, the conservator shall:

•
Arrange for the conservatee’s care and protection;

•
Decide where the conservatee will live; and

•
Accept responsibility for health care, food, clothes, personal care, housekeeping, transportation, and recreation for the conservatee.

In general (unless indicated otherwise), conservatees keep the right to:

1. Control their own wages or salary;

2. Make or change their will;

3. Get married;

4. Get mail;

5. Have a lawyer;

6. Ask a judge to change conservators;

7. Ask a judge to end the conservatorship;

8. Vote, unless a judge says they're not able to;

9. Control personal spending money if a judge says they can have an allowance; and

10. Make his or her own health-care decisions, unless a judge gives that right to a conservator.
Implications for Health Care Providers

The doctor and his/her staff need to know (get a copy) of conservatorship papers to be clear about what decision-making power has been handed over to a conservator.  In the case of adults with developmental disabilities, absent either a general or limited conservatorship, a Regional Center Executive Director can give (or, withhold) consent to non-emergency medical services.  For example, a healthcare provider may decide in good conscience that the non-conserved patient cannot "give informed consent," because of limited understanding or reasoning ability (e.g., weighing benefits and risks associated with a treatment).

Limited Capacity and Alternatives to Conservatorship

In many (if not most) instances where a person needs support in making important decisions or to avoid undue influence, the individual with the help of a constructively involved family member (e.g., spouse, parent) or close friend may make decisions that advance the person’s best interests, without going to court, which can be quite expensive.  Because conservatorship takes away some rights and responsibilities enjoyed by ordinary adult citizens, thoughtful people look for alternatives, so that each person’s rights are respected, options are carefully explored, risks and benefits are weighed, and decisions reflect the best interests of the elder or person with a disability.  Here are some potential alternatives to conservatorship:  (NOTE:  Usually the adult must be able to understand and agree.)

· If the person with limited capacity is in a trusting, supportive relationship (say) with a spouse, parent or other family member, who has always helped the person be as independent as possible and have a major voice in health care decisions, many (if not most) healthcare providers will look to the person served and his/her trusted companion or advocate for guidance, especially where there is substantial downside risk to a health treatment (or, its absence).

· A person with limited capacity may be able to “assign medical decision-making authority” to someone who is in a position to assist in making such decisions.  An Advance Health Care Directive is an example.  Such a signed authorization would typically be for no more than a year at a time, and can be revoked by the signer at any time.

· A durable general (or, financial) Power of Attorney.  A Power of Attorney is a written instrument where one person designates another person to act on the principal’s behalf.  The powers granted to an agent may be extremely broad or for a specific transaction.

· A person may have an actively involved circle-of-support (or, personal network) that has a tradition of assisting the person in thoughtful ways to make certain inherently difficult decisions.  With a track record, health care professionals may feel safe in looking to the “team” to help in making key healthcare decisions.

Disclaimer:  This document does not constitute legal advice.  It only provides general information to inform readers.  For specific questions consult a lawyer.

For additional information, visit the California Courts Self-Help Center.  The URL is: http://www.courtinfo.ca.gov/selfhelp/ 
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� Lanterman, Petris, and Short were the California legislators who in the 1970s authored the Mental Health (or, LPS) Conservatorship law.


� California Probate Code (§4711-4716) establishes default surrogate consent.  In the absence of an appointed agent or guardian with health powers, here is the priority of surrogates:  (1) individual orally designated as surrogate; (2) spouse; (3) domestic partner; (4) adult child; (5) custodial parent; (6) adult sibling; (7) adult grandchild; or (8) adult relative with the closest degree of kinship.  See:  Commission on Law and Aging, American Bar Association.  Here is the relevant URL:  � HYPERLINK "http://new.abanet.org/aging/PublicDocuments/famcon_2009.pdf" ��http://new.abanet.org/aging/PublicDocuments/famcon_2009.pdf� 
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